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Introduction	

There is an obvious and direct correlation between the success of the Tennessee Department of 

Environment and Conservation’s (TDEC’s) enforcement of the state’s water pollution laws and the quality 

of Tennessee’s waters. As the only statewide organization dedicated solely to the protection and 

improvement of water quality, the Tennessee Clean Water Network (TCWN) closely monitors TDEC’s 

water pollution enforcement activities and routinely engages in the process through filing formal 

complaints to TDEC and, where necessary, bringing citizen suits directly against violators. This report 

reflects TCWN’s ongoing observations of TDEC enforcement activity, and is a direct result of monitoring, 

research, and analysis designed to bring to light enforcement gaps which – if corrected – could improve 

water quality throughout the state. 
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Major	Findings	

For eight years, TCWN has evaluated TDEC’s water pollution enforcement program and issued biennial 

reports tracking trends and identifying concerns. While TDEC’s work continues to be invaluable to the 

protection of state waters, there are several areas that could – and should – be improved to reverse the 

status of the 13,000 stream miles and 181,000 lake acres designated by TDEC as polluted. TCWN has 

identified the following shortcomings in TDEC’s water quality enforcement program. 

LOW NUMBER OF ENFORCEMENTS 

Unfortunately for Tennessee residents who depend on TDEC to protect water quality, the total number 

of TDEC water pollution enforcement actions1 continues its downward trend and Tennessee streams are 

paying the price. 

As reported by TDEC and illustrated in Figure 1, 

the annual number of TDEC enforcement 

actions is a quarter of what it was seven short 

years ago. From a high of 231 in 2008, the count 

dropped to a dismal 53 in 2014, a 75% 

reduction.  

Without enforcement, our water laws are 

merely words on paper. An increase in 

enforcement would force polluters to comply, 

improve water quality, make polluters pay for the problems they cause, and level the playing field for the 

large majority of permittees who voluntarily comply with their environmental obligations.  

OVERLOOKING SERIOUS VIOLATIONS 

TDEC issued just 50 enforcement orders in 2013 and 53 in 2014.2 A large portion of these enforcement 

actions were not directly related to pollution occurrences or water quality violations. In 2013, 28% of the 

orders – all of which were agricultural enforcement orders – were the result of factory farms failing to 

																																																																		
1	This report refers to formal enforcement actions that result in an administrative order, and excludes informal 
enforcement (e.g., notices of violation) and judicial actions.	
2	Six of the enforcement orders issued by TDEC in 2013 and 2014 were in direct response to the work of TCWN 

(three from filing intents to sue and three from formal complaints). 
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Figure	1.	TDEC	Enforcement	Actions	by	Year	



 

Page	3	

submit complete permit applications. Again in 2014, just over a quarter of the orders were for reporting 

violations. This time it was coal mining permittees who failed to submit discharge monitoring reports 

and timely permit applications. While enforcement orders for these violations are important, they do 

not directly target pollution problems.  

There is no shortage of egregious permit violations in Tennessee meriting appropriate enforcement 

action. TDEC’s water permit database indicates there are more than 17,000 active water permits 

statewide, including about 9,600 construction sites. The Environmental Protection Agency’s  compliance 

database identifies hundreds of permittees in Tennessee who have self-reported violations to TDEC, and 

this database does not even include compliance data for construction sites, coal mines, and other 

“minor” dischargers. While most permittees do not require a formal enforcement action in order to 

comply with our water laws, certainly there is a need for far more than 50 orders per year statewide. 

FINES PAID ARE TOO LOW TO DETER NONCOMPLIANCE 

As previous TCWN reports have noted, water pollution offenders still pay just a fraction of the total 

assessed fine:  only 21% in 2013 and 28% in 2014. TDEC’s practice is to assess a penalty based on a variety 

of factors including the severity and impact of the violation, but then TDEC only requires a portion be 

paid for the violations that have already occurred (the “non-contingent” portion of the fine). The 

remainder is paid only if the offender does not comply with the enforcement order (the “contingent” 

portion). Typically, TDEC orders do not include stipulated penalties for future permit violations. In 2013 

the average assessed fine was $21,826, while the average amount paid for the violations was just $4,516. 

In 2014 these amounts more than doubled to $47,946 and $13,267 respectively. TCWN hopes this 

indicates TDEC is taking more into consideration when assessing these fines. 

Minimizing the fines assessed for past violations is contradictory to the intent of punishing an offender 

for violating our water laws. The state determines the violations are worth a specific amount, which 

includes the need to deter future violations, but then only requires a fraction of that amount to be paid. 
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Examples	

Any enforcement action taken by TDEC is crucial, but one must ask why obvious and egregious violations 

known to the Department go unenforced or receive only minimal enforcement action after a long period 

of violations. The following are some specific examples of TDEC’s failure to properly enforce the rules 

that protect Tennessee’s streams, rivers, and wetlands. 

A&E LIVESTOCK 

In February 2015, News Channel 5 Nashville revealed numerous serious violations at A&E Livestock and 

the state’s blatant lack of enforcement against the farm. A&E Livestock, a hog farm in Weakly County 

owned by State Representative Andy Holt, is documented as having violated several conditions of the 

rules regulating hog farms, all while the state was aware the farm was not properly permitted. 

More than half a million gallons of hog waste was pumped into a creek nearby and dead hogs were 

dumped into the same water. The investigation notes, “It turned the creek black a mile away.”  A neighbor 

even complained about 

manure being sprayed into 

trees on her property.  

A staff person at TDEC noted 

that despite “several serious 

violations,” enforcement “was 

discouraged by upper 

management” (see Fig. 2). 

Ironically, Representative Holt 

has questioned government 

overreach and regulatory 

burdens all while he was the benefactor of government inaction. He even sponsored “ag-gag” legislation 

which could hinder whistleblowers from reporting violations at farms.  

TDEC has known about violations since at least 2005, but never issued an enforcement order. Instead, it 

issued multiple Notices of Violation (NOVs), but the violations continued. Finally in September 2014 EPA 

stepped in and issued an Administrative Order.  

Figure	2.	TDEC	Notice	of	Violation	Comments 
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GEMSTONE PROPERTIES 

In May 2004 Gemstone Properties was issued a permit to fill an acre of wetland to develop a residential 

subdivision in Shelby County. As compensation for this loss, TDEC issued a permit requiring the owner to 

create and permanently protect four acres of wetland nearby.  

By January 2010 the annual monitoring report provided by Gemstone Properties noted the wetland 

mitigation site had been destroyed by a new landowner. This report specified that no planted trees were 

found nor any evidence of wetland hydrology.  Apparently in 2008 Gemstone Properties sold the 

mitigation site without putting a deed restriction on the property. The sale of the wetland mitigation site 

and its consequential fill were blatant permit violations. Plus, the new property owner filled the four-

acre wetland without a permit – another major violation. TDEC knew these facts for four years, but did 

nothing.  

In January 2014, TCWN filed a formal complaint with TDEC and was told “the Division intends to take 

formal enforcement action against the responsible parties to compel compensatory mitigation and civil 

penalties.” As of May 2015, TDEC has yet to take any enforcement action against Gemstone Properties 

or Prewett Enterprises, the company that filled the wetland without a permit. 	

HOLSTON ARMY AMMUNITIONS PLANT 

Since World War II, the Holston Army Ammunitions Plant in Kingsport has produced RDX, a highly 

explosive synthetic pollutant that does not occur naturally in the environment. According to the EPA, 

RDX is a possible human carcinogen and, therefore, it has 

established a health advisory guidance level for RDX in 

drinking water. The facility’s discharge to the Holston River 

is located upstream from several municipal drinking water 

intakes, including the First Utility District of Hawkins 

County, located just 10 miles downstream, and Morristown 

Utility Systems, located 67 miles downstream. RDX in 

excess of EPA’s advisory level was found in the Holston 

River at these drinking water intakes as recently as 

February 2015. 

In May 2007, TDEC issued a permit that set an RDX limit for 

the first time. Despite the toxicity of RDX and the proximity 

of the drinking water intakes, TDEC gave the facility five years to comply with this new limit. The May 

2012 compliance date came and went, and yet the facility continues to exceed the limit by a significant 

margin each and every month. 

Figure	3.		Holston	Army	Ammunitions	Plant 
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TDEC took no enforcement action until sampling of the finished drinking water supply for Hawkins 

County conducted in the spring of 2014 found RDX as much as three times EPA’s advisory level. In August 

2014, TDEC took the unprecedented action of entering a “compliance agreement” rather than issuing an 

enforcement order. This agreement does not require the facility to comply with the RDX limit, but instead 

provides that the permittee should “continue to use their best efforts to address issues relating to the 

RDX treatment system” and implement self-identified corrective actions that may or may not fix the 

problem by 2019, 12 years after the health-based RDX limit was imposed. TCWN has since filed its own 

citizen suit against the facility.	

HICKORY CORNER DAIRY 

Since 2008 TDEC has been investigating violations at the Hickory Corner Dairy in Claiborne County. The 

biggest problem at this site has been inadequate waste storage resulting in lagoon overflows and land 

application of waste during wet weather. 

However, the specifics of what the dairy should 

be doing are unclear since it has been 

operating without a permit since August 2009. 

The State and the dairy have gone back and 

forth over the years, with the dairy submitting 

an application, the State notifying the dairy 

about the application inadequacies, the dairy 

resubmitting an application, and again the 

State notifying the dairy of deficiencies.  

Over the years the state has issued two NOVs 

against the dairy, but not an enforcement 

order. Further, despite TDEC’s awareness that 

Hickory Corner was operating without a permit, the dairy was inexplicably omitted from the 2013 

enforcement actions against 14 other farms for the exact same violation. 

TVA’S GALLATIN FOSSIL PLANT 

Effective oversight of legacy coal ash impoundments is especially critical given the presence of toxic 

pollutants such as mercury, selenium, arsenic, lead, and chromium and the potential for catastrophic 

failures such as the Kingston coal ash spill. The Tennessee Valley Authority (TVA) maintains a fleet of 

unlined coal ash ponds at its power plants statewide, many of which are located in floodplains 

immediately adjacent to our major rivers, sited on areas prone to sinkholes, and contained only by 

Figure	4.		Pond	near	Hickory	Corner	Overwhelmed	with	
Pollution	
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earthen dikes constructed partially from coal ash. Unfortunately, TDEC has done little to ensure these 

impoundments do not release toxic pollutants to the environment, and even appears poised to allow 

TVA to merely cap these ponds in place, leaving a permanent legacy of potential coal ash disasters. 

The coal ash ponds at TVA’s Gallatin Fossil Plant are a striking example of TDEC’s lack of regulatory 

oversight. There, TCWN, acting with the Southern Environmental Law Center and the Tennessee Scenic 

Rivers Association, filed a Clean Water Act citizen suit alleging unpermitted discharges of coal ash 

pollutants from Gallatin's pond complex to the Old Hickory Reservoir of the Cumberland River, a source 

of drinking water for 1.2 million downstream residents and a popular recreational destination. 

Independent sampling of seeps through the dikes conducted in 2014 found elevated levels of mercury, 

cadmium, selenium, and other metals associated with coal ash.  

TVA’s own sampling results show high levels of toxic pollutants in groundwater at the site at least since 

2008, prompting TVA’s Inspector General to opine in 2011 that TDEC was required under its rules to 

mandate corrective action. Nonetheless, TDEC did not take any enforcement action until after the citizen 

groups sent their 60-day notice of intent to sue, when TDEC filed a lawsuit in state court and allowed the 

citizen groups to intervene. 

JUSTICE MINES 

Coal mining giant Jim Justice is a billionaire investor with a poor track record of compliance with worker 

safety regulations, contractual obligations, and environmental rules throughout Appalachia. Through 

family-owned companies and subsidiaries, he owns three entities that operate a total of 25 coal mines 

and related facilities in Tennessee.  

Not surprisingly, these mines have a long track record of noncompliance with Tennessee’s water laws. 

Sixteen failed to submit discharge monitoring reports to TDEC in the third quarter of 2013, and this failure 

continued into 2014. Even more egregiously, despite a full year’s prior written notice from TDEC of the 

obligation to submit renewal applications, these companies failed to renew ten of their pollutant 

discharge permits in Tennessee. As a result, these facilities are operating in violation of the most 

fundamental requirement of the Clean Water Act: having a discharge permit. 

TDEC eventually took action by issuing a total of 14 enforcement orders in 2014, but each of these orders 

was appealed by the permittee and these appeals have not been resolved as of May 2015. In the 

meantime, TDEC issued public notices proposing to grant new NPDES permits to the mines that had 

forfeited these permits. TDEC doesn’t have to continue permitting these sites. In fact, TDEC has specific 

authority under both state and federal law to revoke permits for cause, including noncompliance. 	
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The	Numbers	

TDEC’s water enforcement data for 2014 shows some changes when compared with previous years. 

THE OFFENDERS 

From 2007 to 2013, development sites made up the majority of offenses. This changed in 2014, with 

the mining industry emerging as the most common type of offender due to 15 enforcement orders 

against the mining industry versus 14 against development (see Fig. 3).  

 

	

THE FINES 

Prior to 2014, most of the compulsory (non-contingent) fine amounts were under $2,000. In 2014, the 

majority of these fines were either between $2,000 and $4,999 or $10,000 or greater. In 2013 only 12% 

of the compulsory fine amounts were over $10,000. 32% of the compulsory fine amounts were over 

$10,000 in 2014. This is a positive change TCWN hopes to see continued.  
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Figure	5.		Enforcement	Orders	by	Industry 
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While it’s good to see the compulsory 

portion of the fine increased in 2014, it is 

important fines are high enough to deter 

violations. Despite the overall increase, 

offenders still only pay a fraction of the total 

amount assessed for a violation:  only 21% in 

2013 and 28% in 2014. As seen in Figure 4, 

that amount has averaged only a quarter of 

the assessed amount over the last 7 years. 

 

THE LOCATION 

The distribution of enforcement actions varied from previous years due mostly to the concentration of 

enforcement against factory farms in 2013 and mining sites in 2014. Typically, enforcement occurred in 

the more populous counties. In the past two years enforcement from TDEC occurred in 46 of Tennessee’s 

95 counties (see table). 

   2013  2014     2013  2014    2013  2014 

Anderson - 7 Hamilton 2 3 Roane - 1 

Benton 1 - Henry - 1 Robertson - 1 

Bradley 2 2 Humphreys 1 - Scott 1 - 

Campbell - 8 Knox 1 1 Sevier - 1 

Carroll 1 - Lauderdale 1 - Shelby 8 3 

Cheatham 1 - Loudon - 1 Stewart 1 - 

Cocke 1 - McMinn 1 2 Sullivan - 1 

Coffee 1 - Meigs 1 1 Sumner 1 1 

Cumberland - 1 Monroe  - 1 Tipton - 1 

Davidson 3 2 Moore - 1 Washington 1 1 

Dickson - 1 Morgan 2 - Wayne 2 - 

Fayette - 2 Obion 1 - Weakley - 1 

Fentress 1 - Perry 2 - Williamson 1 2 

Franklin 1 - Pickett 1 - Wilson 3 5 

Greene 4 - Polk 2 -    

Hamblen 1 - Rhea - 1    
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Figure	6.		Percentage	of	Assessed	Fines	Which	are	Compulsory
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Conclusion	

For several years, TCWN has witnessed enforcement by TDEC drop significantly while numerous 

violations go unenforced. These violations result in the destruction of our streams and add dangerous 

pollutants to the waterbodies Tennesseeans use for recreation, drinking water, agriculture, and industry. 

TCWN believes when the state becomes aware of violations, enforcement should be swift and effective 

to ensure problems are stopped as soon as possible. Neglect of these violations is problematic and a 

serious threat to Tennessee’s water quality.  

Enforcement is not and should not be an end in itself, but instead a means to achieve compliance and 

environmental protection. Enforcement should not only serve to protect water quality, but also to deter 

future violations. TCWN urges TDEC to employ its full enforcement capabilities to provide Tennesseans 

with safe, clean water and to instill good business practices from the industries granted the privilege to 

impact our streams.  
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