
Is there any more 
   room for pollution?

A REPORT ON TDEC’S PERMITTING PROGRAM

SPRING 2011



board of directors
Victor H. Ashe, President
Nashville, TN
Dr. Richard Weinstein, Treasurer
Knoxville, TN 
Katie Larue, Secretary
Chattanooga, TN 
Gary Bullwinkel
Somerville, TN 
Sandra Upchurch
Memphis, TN
Greg Buppert
Washington, DC 
Natalia Berestovskaya
Knoxville, TN
Albert (Al) Iannacone
Knoxville, TN
Dr. Henry Spratt
Chattanooga, TN
William Roberts
Knoxville, TN
Sarah McCoin
Kingston, TN

contributors 
Barry Sulkin
Environmental Consultant 
Morgan McCorkle
Research Assistant
Sara Martin
Graphics 

staff
Renée Victoria Hoyos
Executive Director
Dana L. Wright
Director of Policy & Legislative 
Affairs
Stephanie Durman Matheny
Staff Attorney
Suzanne Curtis Campbell
Mississippi River Collaborative 
Coordinator

table of contents
From the Desk of the Executive Director
Portrait of a Problem: A Case Study
Anti-Degradation
De Minimis
Not Enough People to Handle the Permit Load
How Much Pollution Can a Stream Take?
The Total Maximum Daily Load
Narrative Versus Numeric Limits
The Case for More Monitoring
Best Management Practices Versus Numeric Limits
Alterations to Streams
Recommendations to Improve Permits in Tennessee
Appendix

p.1
p.2
p.4
p.4
p.5
p.5
p.5
p.7
p.8
p.9 

p.10
p.11
p.12

625 Market Street
Knoxville, TN 37902

Mailing Address
P.O. Box 1521

Knoxville, TN 37901

Tel 865.522.7007
Fax 865.525.4988

E-mail info@tcwn.org

www.tcwn.org



1

table of contents
We all want to live in a clean environment. Extraordinary events like the TVA 
coal � y ash disaster in Kingston or the BP oil spill in the Gulf of Mexico grab our 
attention. But the public doesn’t realize that smaller pollution events occur every 
day at sites covered by state permits.

Water quality in this state is not notably improving. Only about half of our streams 
have even been evaluated and of those, half are polluted. The permitting program 
run by the Tennessee Department of Environment and Conservation (TDEC) 
provides for discharges to our streams and rivers. Sites all across the state are 

issued permits guaranteeing their right to add pollution to our waters, and these permits frequently neglect to 
ensure your right to the protection of our beautiful rivers and streams. The end result is a government sanctioned 
loss of clean water.

This report outlines some of the � aws in TDEC’s water permitting programs. It details some speci� c shortcomings 
in the permitting process, but also discusses how these de� ciencies can be prevented by complying with the 
rules we have to protect water quality. Permitting is a complicated process, but is one of the most important 
responsibilities of the state. Permits serve to control what can be done to our rivers and streams, and if they are 
not issued with the protection of water quality as the priority, we get less clean water.

Here is what we know:

1.  There are around 25,000 active permits in Tennessee.  

2.  In 2009, TDEC permitted the loss of 10,000 feet of streams.  This is equivalent to a trip up, and halfway back 
      down Clingman’s Dome, the tallest mountain in Tennessee.

3.  Of the 2,036 individual permits (general permits make up the bulk of the 25,000), the number of days between 
      inspections ranged from no inspections to 8,908 days - which is almost 25 years!

4.  47% of individually permitted sites have NEVER been inspected.

It is especially heartbreaking to see thoughtful, caring people put their properties into conservation easements 
only to have one bad permit threaten their investment. Such was the case of the Horse Creek Wildlife Sanctuary 
and Animal Refuge.

Can we live with this? I think the answer is “no.”

TDEC has the power to do a better job with these permits, but it lacks the will.  Every month TCWN sta�  review 
most of water permits publicly noticed by TDEC.  In 2008 TCWN was successful in changing 42% of the permits for 
which we provided comments.  What’s our secret?  The law.  If we can follow it, so can TDEC.

Stricter permits and stronger enforcement are the keys to keeping Tennessee’s rivers and streams clean.  

Sincerely, 

Renée Victoria Hoyos, Executive Director

from the desk of the executive director
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The Horse Creek Wildlife Sanctuary and Animal Refuge in Hardin County is a gift to the community by 
the Sharon Charitable Trust. The goal is to preserve the wildlife and cultural beauty of the area for now 
and future generations to enjoy. The refuge is open to the public for recreational activities. The center 
piece of the property is Horse Creek which meanders through the 2,000 acre site.

In March 2009, TDEC issued a permit to Tennessee Materials Corporation to discharge wastewater from 
a limestone mining site including mud from the construction of the quarry. The permit allowed the 
discharge of this wastewater into a tributary to Horse Creek.1 The permit also diagrammed a series of 
berms and collections systems leading to a pond that would store the wastewater until the sediments 
fell to the bottom of the pond leaving clean water to be discharged from the top.

An analysis of the stream that was to receive the wastewater was conducted by a TDEC biologist 
before drafting this NPDES permit. The resulting biological index score of 30 indicated the streams 
were very close to being considered “severely impacted.” TDEC determined there were impair-
ments for aquatic life and habitat, even noting a “high magnitude of riparian loss.2” The analy-
sis indicates the receiving waters likely have “unavailable conditions.” Tennessee’s Antidegradation 
Statement provides: 

“Unavailable conditions exist where water quality is at, or fails to meet, the criterion for one or more 
parameters. In unavailable conditions, new or increased discharges of a substance that would cause or 
contribute to a condition of impairment will not be allowed.”  3

Disregarding this new information, TDEC permit writers drafted an NPDES permit stating, “…the ma-
terials reviewed indicate that ‘available conditions’ exist in the receiving stream”.4  According to TDEC’s 
rules, “Available conditions exist where water quality is better than the applicable criterion for a speci� c 

1   State of Tennessee NPDES Permit, No. TN 0079804.  March 2009.
2   State of Tennessee. Memorandum to NPDES TN0079804, File.  May 8, 2008.
3   Tenn. Comp. R. & Regs 1200-4-3-.06(2).  
4   State of Tennessee NPDES Permit, DRAFT No. TN 0079804.  September 2008.

Portrait Of A Problem

Rock Quarry or Wildlife Sanctuary. TDEC chooses.
A CASE STUDY OF A BAD PERMITTING PROCESS

Boyscouts on Horse Creek
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parameter.”5  In contradiction to the � ndings of TDEC’s own survey, they determined the receiving wa-
ters not to be impaired, noting the 303(d) List was the only source used to determine impairment.6  

Prior to issuing the permit and during the public comment period in October 2008, people objected to 
this permit. Objections included the subject of classifying the stream as “available” when all the evidence 
deemed it as having “unavailable” conditions in their comments. Apparently in response to this contra-
diction, TDEC issued the � nal permit for this quarry, while not admitting the streams had “unavailable 
conditions,” they indirectly acknowledged the problem determining the discharge to be de minimis.7   

Within four months of construction, Horse Creek became muddied by the construction of the quarry up 
stream.  The Trust had no other recourse than to hire private attorneys at their own expense and sue the 
quarry owners to protect their investment.  

How did this happen?  Why did this community have to su� er damage to their private property?

Clearly there was a lack of communication between the � eld biologist and the permit writer, but the 
problems with TDEC permitting go farther and deeper than that. This report will shine some light on 
these problems.

      5   Tenn. Comp. R. & Regs 1200-4-3-.06(3).  
      6   State of Tennessee. 303(d) Permitting Checklist.  March 12, 2009.
      7   State of Tennessee NPDES Permit, No. TN 0079804.  March 2009.

NPDES – National Pollution Discharge Elimination System permits set limits on 
the amount and types of pollutants industry can put into our rivers and lakes.

ARAPs - Aquatic Resource Alteration Permit allow the physical impacts to 
waterways, including moving, � lling or piping a stream or wetland. 

303d list – Refers to section 303(d) of the 1972 Clean Water Act that requires the 
State to develop a list of impaired waters. The law requires that the State establish 
priority rankings for waters on the lists and develop TMDLs for these waters.

Total Maximum Daily Load (TMDL) - is a calculation of the maximum 
amount of a pollutant that a waterbody can receive and still safely meet water 
quality standards.

Exceptional Tennessee Waters (ETW) – are waters where no degradation 
will be allowed unless that change is justi� ed due to necessary economic or 
social development.1 

Outstanding National Resource Waters (ONRW) – these are exceptional 
waters that have outstanding recreational or ecological importance. There are 
only six in Tennessee.  To see the list, go to :
www.tn.gov/environment/wpc/publications/pdf/2010_305b.pdf

1   2010 305(b) Report, State of Tennessee. Pg 14
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ANTI-DEGRADATION: WHAT DOES IT MEAN AND WHAT DOES IT DO?ANTI-DEGRADATION

The language in the antidegradation rules that talks about “available” and “unavailable” condi-
tions is hard for the general public to understand. As it turns out TDEC didn’t understand or follow 
it either. The Sharon Charitable Trust spent a lot of money to find this out.

The above example talks about the anti-degradation policy and how it was not followed by TDEC 
permit writers. Anti-degradation is simply a process used by TDEC to protect streams from being 
further degraded or polluted. It’s a level of protection, not a value judgment on the river or stream, 
on a parameter by parameter basis. 

There are three classifications for using anti-degradation in Tennessee: available and unavailable 
conditions, Exceptional Tennessee Waters, and Outstanding National Resource Waters. This means 
to TDEC there are streams that can take pollution and streams that cannot. To be “unavailable” 
for pollution a stream must be at or failing to meet water quality criteria, as mentioned above. 
Horse Creek failed to meet aquatic and habitat criteria as determined by the TDEC field biologist. 
According to TDEC rules, new alterations cannot be allowed. That means that there should have 
been no permit issued.

But TDEC issued the permit anyway.  How did they do it?

De minimis is a term applied to discharges determined so insignificant they will not result in deg-
radation. Other than where it defines the term, TDEC’s water quality rules use “de minimis” only 
once, and that applies only to waters impaired for habitat alteration. 

There is a calculation to determine de minimus discharges, but it is routinely misused. A stream 
has the ability to cleanse itself. This is called assimilative capacity. Streams can receive only a 
certain amount of waste waters or toxic materials without damage to aquatic life or humans who 
consume the water. TDEC will often give away assimilative capacity when there is none 
to give. 

How TDEC made its determination of only a de minimis impact in this case is unclear and definitely 
undocumented. The permit cites a retention pond exceeding design standards as a justification for 
the de minimis determination.8  However the pond alone cannot be a logical basis for determining 
that a stream with obvious “unavailable” conditions has the ability to assimilate all of the waste-
water from the quarry. A bare statement, unsupported by the record or by even a single calculation 
of the amount of pollution to be discharged, that the discharge will be de minimis is a blatant lack 
of protection of human and environmental health.

In short, the sampling TDEC performed showed that the stream was impaired. It needed restora-
tion, not another permit.  

      8   State of Tennessee NPDES Permit, No. TN 0079804.  March 2009. 

THE WELL WORN LOOPHOLE IN THE RULES: DE MINIMISTHE WELL WORN LOOPHOLE IN THE RULES
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While it might be easy to dismiss this as a one-time case, staff at the Tennessee Clean Water 
Network have worked with TDEC permit writers for five years and have found this case highlights 
another problem we see in the permit program: lack of staff and resources.

TDEC needs adequate staff and resources to fulfill its responsibilities under the Clean Water Act and 
the Tennessee Water Quality Control Act. This means having a sufficient number of qualified, well-
trained permit writers and other staff capable of reviewing applications, determining compliance 
with rules and regulations, conducting site visits on permitted sites, and adequately reviewing engi-
neering plans and other technical data. In 2009 alone TDEC received 716 individual permit applica-
tions, averaging 76 days to review and issue or deny.9 These permit writers need to receive up-to-date 
training as technologies and regulations change. As of April 2010, the Division was responsible 
for more than 27,000 active sites covered by permits.10 At that time, there were 13 NPDES 
permit staff in TDEC’s central office, 10 of whom are permit writers, during which time 
they issued 228 individual permits.11 The amount of staff at both TDEC’s headquarters and field 
offices is inadequate to fulfill these responsibilities. The offices are under-funded and communication 
and coordination among different permit sections (e.g., Mining, NPDES and ARAP permit writers, for 
a description of these permits see appendix A) appears to be infrequent. Sadly, with the decrease in 
US EPA’s and the state’s budgets, this problem could be a lot worse in the coming years.

Imagine you bought tickets to a football game only to � nd out you have no seat. You have no seat 
because the person selling the tickets sold as many as they wanted without regard to how many seats 
they had.

The Total Maximum Daily Load of a pollutant works in a similar fashion as the football tickets.  
Born of contentious lawsuits, the TMDL is, in essence, a planning document. It is a federal require-
ment that all states create them. The TMDL shows where pollution comes from and who the 
sources are and assigns a wasteload allocation to reduce pollution of that stream. Since the point 

  9   Tenn. Code Ann. §  69-3-142 Annual Report to the Legislature, 2009.
10   Information provided by Tennessee Department of Environment and Conservation, Division of Water Pollution Control.  
        April 22, 2010.
11   Id.

THERE ARE NOT ENOUGH PEOPLE TO HANDLE THE PERMIT LOADTHERE ARE NOT ENOUGH PEOPLE TO HANDLE THE PERMIT LOAD

How much pollution can a stream take 
and how do you figure that out? 

You’d think we’d have a better solution for this, but we 
don’t especially in Tennessee. TDEC has a few tools, but 
they don’t adequately use them.  

THE TOTAL MAXIMUM DAILY LOAD (TMDL)THE TOTAL MAXIMUM DAILY LOAD (TMDL)



6 Pollution from a permitted construction site, TCWN Stock



7

of the TMDL is to reduce pollution, one way to do this is through the permitting program. Permits 
can and should be used to ratchet down pollution by having clear limits and effective monitor-
ing requirements, but the state often does not do this. The state does not tell the permit holder 
what the limit is or how to meet it. Everyone is on the honor system and yet our streams are 
becoming more polluted. The TMDL process is supposed to require the federal and state govern-
ments to figure out how many permits can be issued similar to the way a football stadium sells 
seats for a game. A stream is a finite source. It cannot be over allocated and protected 
from pollution at the same time.

A perfect example of over allocating streams that have a TMDL is the situation we have today 
regarding mud flowing from construction sites.

TDEC issues coverage under the construction general permit to hundreds of construction sites that 
discharge into sediment-impaired waters each year. But the construction general permit does not 
impose numeric limits or restrict how many sites can discharge under its coverage. Many of these 
sites discharge to waters that already have a sediment TMDL, so technically TDEC knows where 
the mud is coming from and they know how much of a load the stream can take. It follows that it 
could put a numeric limit on mud in the permit. There is nothing stopping it. Our streams need to 
be actively managed in a way that protects the environment and human health. 

Streams run muddy all over the state of Tennessee when it rains. This is not a natural condition. 
The TMDL is one tool that could prevent that. Sadly, it is rarely used in stormwater permits.

Another tool, in the underused toolbox is numeric limits. Take, for example, the limit for mud. 
There is no numeric limit for mud. In Tennessee the primary “limit” that TDEC uses to determine if 
pollution takes place is “objectionable color contrast.” What exactly is considered “objectionable”? 
Something that might be objectionable to you might not be objectionable to someone whose 
job it is to make money on the project. This is called a “narrative” limit and it depends on who is 
looking at it.

Without objective, measurable limits – numbers – how do we know when discharge vio-
lations or pollution occurs? How do we evaluate for success? The answer is: We don’t.

The permit template language says:

“There shall be no distinctly visible floating scum, oil or other matter contained in the wastewater 
discharge. The wastewater discharge must not cause an objectionable color contrast in the receiv-
ing stream.”

- And -

“The wastewater discharge shall not contain pollutants in quantities that will be hazardous or 
otherwise detrimental to humans, livestock, wildlife, plant life, or fish and aquatic life in the 
receiving stream.“12   

12   Tennessee Department of Environment and Conservation, NPDES permit template

NARRATIVE VERSUS NUMERIC LIMITS: 
POLLUTION IS IN THE EYE OF THE BEHOLDER

NARRATIVE VERSUS NUMERIC LIMITS:
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The language is vague, subjective, and difficult to enforce. “Distinctly visible” and “objectionable” 
are not defined in the permit, so interpretations of these narrative limits may vary significantly 
from one TDEC inspector to another. Also, these narrative standards are difficult to monitor 
because they require TDEC personnel to come to a site and observe violations. While some 
permits require permittees to monitor or observe their discharges for some narrative restrictions, 
it is highly unlikely the permittee would report its own discharge caused objectionable color 
contrast. In fact, when questioned on the witness stand at the hearing for TCWN’s appeal of the 
discharge permit for the Cleveland Airport, a TDEC manager admitted that, to his knowledge, 
no permittee had ever reported a discharge of objectionable color contrast to TDEC’s 
Chattanooga Environmental Field office.

Numeric limits allow the state to cap how much of each pollutant is being discharged.  When 
permits contain numeric effluent limits, they also require permittees to sample, test, and report 
their discharges to TDEC typically once a month.  These reports can significantly reduce the burden 
on TDEC to use its limited resources to conduct on-site inspections to determine compliance with 
permit limits.  The reports also provide data – available online or through public records requests 
– members of the public can review to determine permit compliance.

As with limits, one cannot determine compliance and 
evaluate for success without monitoring. This goes 
without saying, but TDEC will often reduce monitoring 
requirements even in the face of impending pollution. 

For example, the Oneida Sewage Treatment Plant 
discharges into Pine Creek. TDEC issued a final permit 
in March 2010 and noted the Plant may eventually 
contribute to a condition of pollution. In the permit, 
TDEC states “assessment suggests that the level of 
nutrients discharged are indicative of effluent domina-
tion and movement toward impairment but are not 
causing excursion of the narrative nutrient standard 
at this time” (emphasis added).13 Quite simply, this 
means the volume of wastewater discharged is 
greater than the stream flow of natural water, 
and there is a likelihood the stream will eventually 
be polluted as a result of this discharge. Despite 
expressly acknowledging this possibility, TDEC reduced 
the nutrient monitoring requirements from monthly 

13  State of Tennessee NPDES Permit, TN0064424.  March 2010. 

The Tennessee Clean 
Water Network reviewed 

21 permits issued to 
wastewater treatment 

facilities from June 2008 
through March 2010. 

Fifteen of these facilities 
discharge into impaired 
waters for nitrogen and 

phosphorus and/or 
low dissolved oxygen 

levels. While these 
permits almost always 

require monitoring, 
they infrequently 

include numeric limits. 
If the receiving waters 
are already impaired, 

monitoring alone is not 
enough. Numeric limits on 

all pollutants of concern 
must be included to 
protect our streams. 

THE CASE FOR MORE MONITORING THE CASE FOR MORE MONITORING 
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to quarterly.14 Given the potential for this plant to contribute to a condition of pollution, this 
permit should at least have maintained the pre-existing monitoring frequency, and really should 
have imposed numeric effluent limits on nutrients. 

Monitoring of the discharge and receiving waters allows the state to assess potential pollutant 
loads before receiving waters become impaired and, if necessary, determine appropriate numeric 
limits for future permit renewals. The Oneida Sewage Treatment Plant NPDES permit is a prime 
example of the problems of inadequate monitoring.

You’ve seen BMPs. They are those silt fences often falling over or in tattered shreds along a con-
struction site. They also include sediment ponds, like the one on Horse Creek, that are supposed 
to hold back mud from streams, streets and walkways. BMPs can work when installed and main-
tained correctly. However, TCWN has rarely seen BMPs installed or maintained correctly in all the 
years we’ve been working on stormwater construction issues.

14   Id.

BEST MANAGEMENT PRACTICES (BMPs) VS NUMERIC LIMITS =
STREAMS LOSE. NOT GUARANTEED TO PROTECT WATER QUALITY

BEST MANAGEMENT PRACTICES (BMPs) VS NUMERIC LIMITS 
STREAMS LOSE. 

Cascading silt fence. Why is this ok?!
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For construction stormwater permits, TDEC requires developers to prepare stormwater pollution 
prevention plans to include the best management practices to be used at the site. While it is of 
the utmost importance to require the proper installation and maintenance of practices known to 
control runoff and reduce discharges, BMPs alone are not adequate substitutes for numeric 
permit limits. 

An example of this problem is the permit TDEC issued for construction-related stormwater dis-
charges from a new airport in the City of Cleveland. Because the Airport would disturb 278 acres, 
TDEC issued an individual NPDES permit. We liked that. Construction sites such as this one involve 
significant soil movement resulting in the discharge of mud. This site discharges to Chatata and 
Little Chatata Creeks, which were already impaired for siltation/sedimentation.15 However, no 
numeric limits were placed in this permit.16 Instead, TDEC relied on the permittee to install and 
maintain BMPs. We didn’t like that.  TCWN appealed the permit to the Water Quality Control Board 
and lost the appeal.  During the hearing, we were told the BMPs the airport would use would be 
“on steroids under an electron microscope.” However, reports from the site indicate that mud 
flowed into the Chatata Creeks during rain events.

In 2009 alone TDEC allowed the relocation, encapsulation, or impoundment of more than 10,000 
linear feet of Tennessee’s streams through the ARAP program.17 That is a greater length than Cling-
man’s Dome is high, which is the tallest mountain in Tennessee. The result is 10,000 feet of 
natural streams no longer available for � sh to swim, wildlife to drink, or people to 
use for recreation just from one year of permits.

Streams proposed for elimination are often smaller, low flow, or headwater streams. Smaller 
streams are the source of water to larger rivers, lakes, and reservoirs we use for travel, recreation, 
drinking water supplies, and much more. The nature, quality, and flow of all larger rivers are deter-
mined by those smaller, upstream creeks collecting rainwater runoff and then flowing together to 
form our large river systems. Smaller waterbodies also serve as important connections for aquatic 
life and ecosystems, help control flooding, maintain water quality and quantity, create habitat 
for plants and animals, and provide other benefits.18 Allowing the culverting, burying, moving, or 
changing of these smaller streams can have very bad, long-term consequences. Permits issued for 
stream alterations should be the exception, not the rule.

The goals of the Tennessee Water Quality Control Act of 1977 were to “abate existing pollution in 
Tennessee; reclaim polluted waters and to prevent the future pollution of waters.”19 The public 
should have the expectation that the state is doing their job to meet the goals of this act and the 

   15   State of Tennessee.  Year 2008 303(d) List.  June 2008.
   16   State of Tennessee NPDES Permit, No. TN 0024121.  February 2009.
   17   Tennessee Department of Environment and Conservation, Division of Water Pollution Control.  Aquatic Resource Alteration  
          Permit (ARAP) Notices.  http://www.state.tn.us/environment/wpc/ppo/arap/.  April 26, 2010.
   18   American Rivers. Where Rivers Are Born: The Scienti� c Imperative for Defending Small Streams and Wetlands. June, 2003.
   19   Tenn. Code Ann. § 69-3-102. 

ALTERATIONS OF STREAMS: YES, WE ARE LOSING STREAMS.ALTERATIONS OF STREAMS:
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state should do it. The tools exist to better protect our rivers and streams and yet they are rarely used. 
We suggest the following recommendations to improve the water permit program, recognizing that 
more needs to be done to protect Tennessee’s beautiful rivers and streams from pollution.

Use TMDLs more effectively to establish numeric limits in permits.

Impose more numeric effl uent limits in permits.

Require more monitoring for pollutants of concern.

Issue fewer permits proposing to eliminate or culvert our rivers and streams.

Adequately fund TDEC’s permit programs.

1

2

3

4

5

RECOMMENDATIONS 
 TO IMPROVE PERMITS IN TENNESSEE
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WHAT THEY ARE:

The federal Clean Water Act and the Tennessee Water Quality Control Act require permit 
coverage for most activities that a� ect waters within the state. Permits cover two general cat-
egories of activities:  discharges of pollutants and physical alterations of streams and wetlands.  
Discharges of pollutants are regulated by federally mandated permits. In most states, including 
Tennessee, the state issues these discharge permits pursuant to Clean Water Act authority del-
egated by the U.S. Environmental Protection Agency. 

The National Pollutant Discharge Elimination System (NPDES) permits are supposed to set 
limits on the amount and types of pollutants industry can put into our rivers and lakes. Aquatic 
Resource Alteration Permits (ARAPs) allow the physical impacts to waterways, including 
moving, � lling or piping a stream or wetland. These two permit types also have “general” permit 
coverage. This report focuses only on discharge permits and ARAPs issued by TDEC.

General permits are supposed to be designed for small projects or those that have smaller im-
pacts to our rivers and lakes. But they are used for much more. They are often used for a single 
development spanning hundreds of acres, and do not generally require monitoring or permit lim-
its. General permits do not adequately address site-speci� c water quality impacts. A signi� cant 
amount of pollution can enter a stream under these permits and frequently does.

DISCHARGE PERMITS: PERMITS FOR POLLUTION

One of the strongest tools to protect water quality is the NPDES permit program. Contrary 
to its name, the NPDES program has developed into a system of regulating the dis-
charge of pollutants rather than eliminating it. NPDES permits are required for activities 
that contribute pollutants through point sources such as pipes and certain types of stormwater 
runo� . Activities covered under the NPDES program include sewage treatment plants; construc-
tion, municipal and industrial stormwater runo� ; industrial wastewater; mining; and concen-
trated animal feeding operations (large industrial animal farms).  

The Clean Water Act prohibits the discharge of pollutants from point sources except in compli-
ance with an NPDES permit.20 These permits are supposed to contain e�  uent limits, which set the 
amount of each pollutant the permit holder can discharge into our waters. In other words, these 
permits are permission to discharge pollutants within limits set by state and federal rules. Here 
are some examples of discharge permits in Tennessee:

                    20   33 U.S.C. § 1311(a).

Appendix A
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3.4 million gallons per day of treated sewage into Sulphur Fork Creek (Spring� eld, 
Robertson County)21 

Processed wastewater and stormwater from a gas station into East Branch Hurricane 
Creek (La Vergne, Rutherford County)22 

Discharges from metal production company into Sugar Creek (Mount Pleasant, Maury 
County)23  

PHYSICAL ALTERATION PERMITS: PERMITS TO CULVERT, BURY, OR 
MOVE STREAMS & WETLANDS

TDEC issues ARAPs for activities which will physically change waters of the state. The Tennessee 
Water Quality Control Act of 1977 provides “it is unlawful for any person, except in accordance 
with the conditions of a valid permit, to carry out any activity which may result in the alteration of 
the physical, chemical, radiological, biological, or bacteriological properties of any waters of the 
State, including wetlands.”24 Some typical ARAP activities include the placement of � ll material in 
waters of the state, dredging, stream channel modi� cations, impoundments, water withdrawals 
and wetland alterations. Here are some examples of ARAPs issued by TDEC:

Placing 770 linear feet of stream in a pipe and relocating another 172 linear feet for 
commercial development (Mount Juliet, Wilson County)25 

Relocating a 920 foot stream channel into a 525 foot channel resulting in the loss of 390 
feet of stream for land development (Dresden, Weakley County) 26

Losing 100 linear feet of stream and the resulting downstream � ow by damming it for 
private residential development use (Sewanee, Franklin County).27  

21   State of Tennessee,  Draft NPDES Permit No. TN0024961. January 2009.
22   State of Tennessee,  NPDES Permit No. TN0061301. December 2009.
23   State of Tennessee,  NPDES Permit No. TN0078573. December 2008.
24   Tenn. Code Ann. § 69- 3-108(b)(1)
25   State of Tennessee,  Aquatic Resources Alteration Permit, NRS09.139. September 2009.
26   State of Tennessee, Aquatic Resources Alteration Permit, NRS09.045. May 2009.
27   State of Tennessee,  Aquatic Resources Alteration Permit, NRS09.022.  September 2009.
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